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Part 2 – Outside Bodies 

1. Introduction 

1.1 Both the Council and the Cabinet have the powers to appoint Members, Officers and others to 
serve on outside bodies in a variety of capacities. 

1.2 Broadly speaking, there are three circumstances in which a Member or an Officer might attend 
an outside body: 

(a) to manage or play a direct part in the affairs of that body, for example as a trustee 
or as a Member of a management Committee or Board (“manager/trustee”) 

(b) to offer advice and information on behalf of the Council, for example on Council 
policy (“adviser”) 

(c) to observe, perhaps participating in discussion, but taking no part in decision-
making or management (“observer”). 

1.3 In some circumstances, the Council can indemnify both Members and Officers acting 
responsibly where they attend outside bodies with the approval of the Council. This would not 
apply to criminal acts or other wrong-doing, recklessness or defamation or where the individual 
was acting outside the statutory powers of the Council. 

2. Types of Representation 

2.1 In some cases, the persons appointed will be Council representatives, i.e., they will be 
expected to represent the Council’s views at meetings and look after the Council’s interests. 

2.2 On other bodies, Members will be nominees i.e,. their main responsibility will be to the 
organisation to which they have been appointed.  

2.3 In some cases, there will be a link between the activities of the organisation and those of the 
Council. In such cases, the Member’s knowledge of Council affairs will be useful but the affairs 
of the outside body must take priority when the Member is acting as a member of that body. 

Manager/Trustees: 

2.4 By and large, the Member or Officer appointed to an outside body as a manager or trustee 
owes their duty to that body and not to the Council. Often, the body concerned will be a 
registered charity or perhaps a company and will have obligations to the Charity Commission 
and/or under company law. Managers, trustees and Board Members will have personal 
liabilities to ensure that the body acts lawfully and within its terms of reference. 

2.5 Other than making the appointment or as a financial contributor, the Council will usually have 
no legal or other obligations towards an outside body. The body is responsible for its own legal 
and professional advice and for taking out its own insurances. In particular, any Member or 
Officer appointed to such a body should always satisfy themself that the body carries the 
necessary insurance cover and that they will be appropriately indemnified in respect of claims. 
Such cover is unlikely to apply where a person has acted criminally, with improper motive or 
recklessly. 

2.6 It follows that the Council will not (and is not able to) indemnify any of its appointees to an 
outside body where the individual is not exercising a function of the Council and is: 

(a) a voting Member of a management Committee 

(b) a trustee 

(c) a company director. 



Constitution, Chapter 12, Part 2 – Outside Bodies 284 of 295 

 

 
 
1 April 2012 
 

 
 

 

2.7 It is likely that the only circumstances in which the Council can indemnify its appointees would 
be to a body set up solely in pursuance of the Council’s statutory powers, the terms of 
reference of which were laid down by the Council; for example some sort of Joint Committee, 
partnership or working party. If in doubt, the Council’s Insurance Officers can advise on 
whether or not an individual is covered in a particular situation. 

Advisers and Observers 

2.8 The Council will indemnify those Members or Officers, appointed as an observer or in an 
advisory capacity, to attend a body set up solely in connection with the Council’s functions or 
in a statutory capacity. 

2.9 The appointees should act within the scope of their authority. Members should always 
consider the need to take professional advice before acting as an adviser, or offering advice, 
to an outside body, as the indemnity will not apply to a Member acting independently of Officer 
advice. 

3. Conflicts of Interest 

3.1 In carrying out their role, Members and Officers act both as individuals and as representatives 
of the Council. 

(a) This entails: 

(i) acting according to the Rules, Constitution and framework set by the outside body 

(ii) making independent and personal judgements in line with their duty of care to the 
outside body 

(iii) reporting back to the Council or relevant panel etc 

(iv) behaving ethically and following as far as applicable the relevant Code of Conduct 

(v) taking an active and informed role in the management of the outside body's affairs 

(b) It does not entail: 

(i) representing the political party to which Councillors owe their political loyalty, or the 
Council by which the Officer is employed 

(ii) avoiding taking part in the outside body's discussions and decisions 

(iii) looking at things simply from the Council's perspective 

(iv) being there in name only and merely turning up to meetings 

3.2 Both Members and Officers may be asked to attend an outside body in order to protect the 
Council’s interests and report back as appropriate. In the past, the Authority may for that 
reason have appointed a manager or trustees. If so, there is a clear conflict of interest between 
the obligations of the appointee to the Council and the obligations to the body to which the 
individual has been appointed. 

3.3 In those circumstances, the appointee should take advice from the Monitoring Officer and, if 
necessary, a decision can be taken to change the nature of the appointment (e.g. from a 
manager to an observer). For as long as this situation continues, however, the appointee’s 
priority must be to perform their obligations as a manager/trustee, as outlined above. 

3.4 Where a person is appointed, whether as a manager or trustee or otherwise, to an outside 
body, they should consider whether the Council’s Code of Conduct or other protocol applies 
when the business of that outside body comes before the Council. 
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4. Representation on Outside Bodies 

Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

Anglian Regional Flood 
Defence Committee (from 1 
April 2005) –  
(1 jointly with Southend) 
 

1 1 year 1 0 

Association for Public 
Services Excellence 
 

1 1 year 1 0 

Basildon and Thurrock 
University Hospitals NHS 
Foundation Trust Board of 
Governors 
 

1 1 year 1 0 

Campaign to Protect Rural 
Essex 

1 1 year 0 1 

Citizens Advice Bureau – 
Management Committee 
 

3 1 year 0 3 

Coalhouse Fort Project 
 

1 1 year 0 1 

CORY Environmental Trust 1 For term of 
office as a 
Councillor 

 

1 0 

East of England Regional 
Transport Forum 
 

1 For term of 
office as 
Portfolio 
Holder 

 

1 0 

Environmental Protection UK 
 

5 1 year 1 4 

East Thurrock Community 
Association 
 

1 1 year 0 1 

Essex Archaeological and 
Historical Congress 
 

1 1 year 0 1 

Essex Fire Authority 
 

2 1 year 0 2 

Essex Partnership for Flood 
Management 
 

1 For term of 
office as 
Portfolio 
Holder 

1 0 

Essex Partnership Forum 
(Leader) 
 

1 1 year  1 
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Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

Essex Pension Fund Board 
(appointment alternates with 
Southend-on-Sea BC) 
 

1 1 year 1 0 

Essex Police Authority 
 

1 1 year 0 1 

Groundwork South Essex 
Trust 
 

1 Up to 3 
years 

1 0 

Impulse Leisure 2 For term of 
office as a 
Councillor 

 

1 1 

Kent and Essex Inshore 
Fisheries and Conservation 
Authority 
 

1 4 years 0 1 

Local Government 
Association Rural 
Commission 
 

2 1 year 2 0 

Local Government 
Association Urban 
Commission 
 

2 1 year 2 0 

Local Government 
Association 
 

3 1 year 2 1 

Local Government General 
Assembly 
 

3 1 year 0 3 

Local Government 
Information Unit 
 

1 1 year 0 1 

Mucking Charitable Trust 1 1 year 0 1 

Museums in Essex 
 

2 1 year 1 1 

Open Door (Thurrock) 
 

1 1 year 0 1 

Greater Essex Prosperity 
Forum 
(Leader & Chief Executive) 
 

2 1 year 1 1 

Greater Essex Prosperity 
Forum Governing Board  
 

2 1 year 0 2 

South Essex Environmental 
Protection Advisory Group 
(SEEPAG) 
 

3 1 year 1 2 

South Essex NHS Trust 
Partnership Board 
 

1 1 year 0 1 
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Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

South Ockendon Community 
Forum 
 

2 1 year 0 2 

Thames Gateway South 
Essex Partnership Board 
(Leader and Chief Executive) 
 

2 5 years 1 1 

Thames Gateway South 
Essex Transport Board 

1 For term of 
office as 
Portfolio 
Holder 

 

1 0 

Thurrock Arts Council 
 

4 1 year 1 3 

Thurrock Council for 
Voluntary Service 
 

4 1 year 0 4 

Thurrock Local Enterprise 
Agency 
 

1 1 year 1 0 

Thurrock Play Network 
 

1 1 year 0 1 

Thurrock Police & Community 
Consultative Group 
 

2 1 year 1 1 

Thurrock Sports Council 
 

5 1 year 1 4 

Thurrock Thames Gateway 
Development Corporation 
Board 

4 To be 
appointed 
by the 
Corporation 
Board 

0 0 

Thurrock Twinning 
Association 
 

1 1 year 0 1 

TRUST Management Board 
 

1 1 year 0 1 

West Tilbury Commons 
Conservators 
 

1 1 year 0 1 

William Palmer College 
Educational Trust 
 

2 4 years 0 2 

 

5. Statutory and Other Panels to be Appointed by Annual Council 

Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

Admissions Forum 
 

3 4 years 
 

0 3 

Adoption Panel 
 

1 3 years 
 

0 1 
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Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

Civic Awards Panel 
 

4 1 year 
 

0 4 

Corporate Parenting Group 
 

8 1 year 
 

0 8 

Fostering Panel 
 

1 1 year 0 1 

Local Development 
Framework Working Group 
 

Up to 9 1 year 
 

Up to 9 0 

Thurrock Children’s Trust 
Partnership Board 
(Portfolio Holder, Shadow 
Portfolio Holder & Chair of 
Children’s Services Overview 
& Scrutiny Committee) 

3 For term of 
office as 
Portfolio 
Holder 
 

3 0 

Thurrock Community Safety 
Partnership 
 

1 1 year 1 
 

0 

Standing Advisory Council on 
Religious Education (SACRE) 

3 4 years 
 

0 3 

Voluntary Sector Grants 
Panel 

7 
 
(Includes Lay 
Member) 

1 year 1 5 

 

6.  Outside Appointments to Charities in Accordance with their own Constitution 

Organisation  Number of 
Representatives 

Term of 
Office 

Appointed 
by Cabinet 

Appointed 
by Council 

East Tilbury Relief in Need 
Charity 
 

1 4 years 
 

0 1 
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Appendix A 

A Guide to the Law for Councillors and Officers on Outside Bodies 

1. Introduction 

1.1 This advice is for Councillors and Officers who represent the Council on organisations outside 
the Council, whether as a company director, the trustee of a charity or a representative on a 
management Committee. It simply sets out some of the most important responsibilities. It is 
not meant to be a comprehensive guide. If councillors or Officers have queries then the Head 
of Legal Services and Monitoring Officer would be happy to advise in the circumstances of 
your particular concern. 

2. General 

2.1 There are some general provisions which apply to Councillors and Officers who act in the role 
of company director, trustee or member of an incorporated body, such as the Committee of 
management of an unincorporated voluntary organisation. 

2.2 Members are under a duty to exercise independent judgement in the interest of the 
organisation in which they are involved. Whilst it is recognised that Councillors and Officers 
may have a commitment to representing the Council on the outside organisation, they must be 
aware that it is their responsibility to decide what view to take on any question before that 
organisation. Where a Councillor or Officer is partaking in an outside organisation in a 
representative capacity, he/she must declare that fact to the organisation. There will be a fine 
line to tread between his/her duty to the organisation and to the Council. 

Compliance with the Code on the outside body 

2.3 The Code of Conduct requires Members acting as the authority’s representative on another 
body to comply with the authority’s Code of Conduct, unless it conflicts with any legal 
obligations arising as a consequence of service on that body. 

2.4 Some outside bodies may require the Councillor to treat the body’s business as confidential. 
This may militate against the idea of assisting the public accountability of the body (but 
accountability may be through some channel other than the Council), but the Councillor will be 
bound by that confidentiality. 

 Consultative or advisory bodies 

2.5 A Member could be appointed to an external Committee which advises the Council on various 
issues. Difficulties have arisen where that Member champions a position taken by the external 
Committee and a challenge has succeeded on the grounds of bias and of a closed mind. 

Application of the Code to Members 

2.6 Under the Code you must declare in your Register of Interests your Membership or position of 
control or management in any other body to which you have been appointed or nominated by 
the Council. You therefore will have a personal interest in any business considered by the 
Council affecting that body. If the interest is personal and arises solely from your Membership 
of, or position of control or management on that body you need only declare the interests if 
and when you speak on the matter. You can remain in the meeting and vote. 

2.7 If your interest is personal and prejudicial you must declare it and may only speak at the 
meeting, if members of the public have the right to speak, in order to make representations, 
answer questions or give evidence (unless you have a dispensation from the Standards 
Committee). You must then leave the meeting. You cannot vote on the matter. If the public 
does not have speaking rights, neither do you, so you must declare the interest and leave the 
meeting. 

2.8 If a Member does not have a prejudicial interest, he/she may stay, speak on the item and vote. 
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Predisposition 

2.9 It is not a problem for Councillors to be predisposed. Predisposition is where a councillor holds 
a view in favour of or against an issue, for example an application for planning permission, but 
they have an open mind to the merits of the argument before they make the final decision at 
the Council meeting. 

2.10 This includes having formed a preliminary view about how they will vote before they attend the 
meeting, and/or expressing that view publicly. They may even have been elected specifically 
because of their views on this particular issue. 

Predetermination or bias 

2.11 Predetermination or bias can lead to problems. It is where a Councillor is closed to the merits 
of any arguments relating to a particular issue, such as an application for planning permission, 
and makes a decision on the issue without taking them into account. 

2.12 Councillors must not even appear to have already decided how they will vote at the meeting, 
so that nothing will change their mind. This impression can be created in a number of different 
ways such as quotes given in the press, and what they have said at meetings or written in 
correspondence. 

2.13 Rarely will Membership of an organisation, such as a national charity, amount to 
predetermination or bias on its own unless it has a particular vested interest in the outcome of 
a specific decision that a Councillor is involved in making. 

2.14 There is an important difference between those Councillors who are involved in making a 
decision and those Councillors who are seeking to influence it. This is because Councillors 
who are not involved with making a decision are generally free to speak about how they want 
that decision to go. 

2.15 When considering whether there is an appearance of predetermination or bias, Councillors 
who are responsible for making the decision should apply the following test: would a fair-
minded and informed observer, having considered the facts, decide there is a real possibility 
that the Councillor had predetermined the issue or was biased? 

2.16 However, when applying this test, they should remember that it is legitimate for a Councillor to 
be predisposed towards a particular outcome on the basis of their support of a general policy. 
This is as long as they are prepared to be open-minded and consider the arguments and 
points made about the specific issue under consideration. 

2.17 Predetermination or bias may arise: 

(a) Where the Councillor has a close connection to someone affected by the decision 

(b) Where the Councillor has allowed an improper involvement of someone with an 
interest in the outcome 

(c) Prior involvement such as hearing an appeal from their own decision 

(d) Comments made prior to decision which suggest that the Councillor has already 
made up their mind. 

2.18 The Councillor or Officer, in acting as a director/trustee or Member of a management 
Committee of an organisation, must act in accordance with the interests of that organisation. A 
mandate from the Council to vote one way or the other would put the Councillor or Officer in 
breach of the duty to the organisation. It is permissible to take account of the Council's wishes 
but not to vote simply in accordance with them. 

2.19 The overriding duty in considering an item before the outside organisation is to vote in 
accordance with the interests of that organisation. 
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2.20 Councillors and Officers must also ensure that avoidable loss is not incurred in managing the 
organisation. They cannot avoid this responsibility by not reading the papers or failing to ask 
for appropriate reports. They will be expected to seek professional advice where appropriate. 

3. Companies 

3.1 On incorporation a company becomes a separate legal entity which can hold property in its 
own right, enter into contracts and sue and be sued in its own name. The company is distinct 
from its shareholders and members. In the case of a limited liability company, the liability of 
members of the company is limited to the amount they paid or agreed to pay when they joined 
the company. This can be as little as £1. 

3.2 Companies limited by shares are those which have a share capital (e.g. 1000 shares of £1 
each). Each Member holds shares and receives a share in the profits made by the company 
according to the value of the shares held. Shares can be sold. Companies limited by 
guarantee are those where there is no shareholding. Instead each Member agrees that in the 
event of the company being wound up, they will agree to pay a certain amount. This may also 
be as little as £1. This form of company is the most usual in the public and voluntary sector, 
particularly where charitable status is sought. 

3.3 The management of a company is generally the responsibility of a board of directors. The 
powers of the directors are usually set out in the company's Articles of Association (the Rules 
each company has to govern its internal management). Sometimes even though a company 
has been incorporated, the directors may be referred to as Members of the Committee of 
management, governors or even trustees. However, this does not change their status as 
directors. Conversely, sometimes officials are called directors but they are not members of the 
board. Again their status will not be affected. Directors are those who are appointed by the 
company to act in that capacity. 

Directors' Duties 

3.4 A director is an agent of the company. His/her prime duties are as follows:- 

(a) A fiduciary duty to the company (not individual shareholders) to act honestly and in 
good faith and in the best interests of the company as a whole. Directors are 
therefore in the position of "quasi trustees" who must take proper care of the assets 
of the company. The fiduciary duty of the director towards the company is very 
similar to the fiduciary duty of Councillors to the Council Taxpayers of Thurrock. 

(b) A general duty of care and skill to the company. So long as the company remains 
solvent, a director requires no greater skill than might reasonably be expected of 
someone of that individual's particular knowledge and experience. A director is not 
deemed to be an expert, but is expected to use due diligence and to obtain expert 
advice if necessary. But note that if the company become insolvent, the Court may 
expect that the director brings an appropriate level of skill, competence and 
experience to the job. 

(c) Like a Councillor in respect of Council decisions, the director is under a duty to 
exercise independent judgement, though it is permissible for him/her to take 
account of the interests of a third party which he/she represents. In such a case the 
director must disclose that position and treads a fine line between the interests of 
the company and the party represented (in this case the Council). The director 
cannot vote simply in accordance with the Council mandate. To do so would be a 
breach of duty. 

(d) No conflict of interests is allowed. There may be actual or potential conflicts 
between the interests of the Council and the interests of the company. In such 
circumstances the only proper way for the conflict to be resolved is for the 
Councillor or Officer to resign either from the company or from the Council. 
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(e) Directors are not allowed to make a private profit from their position. They must 
therefore disclose any interests they or their family may have in relation to the 
company's contracts. Whether they are then allowed to vote will depend on the 
Articles of Association. 

(f) Directors must ensure compliance with the Companies Acts in relation to keeping of 
accounts, and that the relevant returns are made to the Registrar of Companies. 
Failure to do so incurs fines and persistent default can lead to disqualification as a 
director. They must also ensure compliance with other legislation, e.g. health and 
safety, if the company employs staff or employs contractors. 

Directors' Liabilities 

3.5 The company's identity must clearly be shown on its stationery. The company number, place 
of registration, registered office address and if any of the directors' names are shown then they 
must all appear. 

3.6 A company can only act within the scope set out in its Memorandum of Association (the 
document which sets out the objects of the company). Those directors knowingly causing the 
company to act beyond the activities set out in the Memorandum will be liable personally. In 
very limited circumstances it is possible for the actions of the directors to be ratified by the 
members of the company. 

3.7 A director may also be liable for breach of trust if he/she misapplies the money or property of 
the company. Directors may also be liable if they fail to take action to prevent the breach of a 
co-director of which they are aware. 

3.8 In the event of failure to act in accordance with the best interests of the company, or if a 
director uses his/her powers improperly or makes a personal profit from his/her position as 
director, then the director may be personally liable for loss to the company and may be 
required to give to the company the personal profit made. 

3.9 If the level of skill and care shown by a director falls below that which could be reasonably 
expected and the company suffers loss, the director will be liable for the loss incurred. 
However, if it believes the director acted honestly and reasonably, a Court may excuse the 
director the liability. 

3.10 If a director knows or ought to know that there is no reasonable prospect of the company 
avoiding liquidation, a Court may require that director to contribute to the company's assets on 
liquidation if the company continues to trade. This is known as wrongful trading. No such order 
will be made if the Court is satisfied that the director took all reasonable steps to minimise the 
loss to the creditors. If a director has concerns about the company's financial position, he/she 
could be well advised to inform the other directors and seek advice from the company auditors. 
He/she should try to ensure that further debts are not incurred. 

3.11 A director will also be liable if to his/her knowledge the company carries on business with 
intent to defraud creditors or any other person, or for any other fraudulent purpose. Fraudulent 
trading can also lead to disqualification from acting as a director. 

3.12 All cheques and similar documents which purport to be signed on behalf of the company must 
bear the company name. Where they do not, the director signing on behalf of the company 
may be liable to a fine and may also be liable to the payee if the company fails to honour the 
cheque. It is therefore wise for directors to make sure that all documents they sign on behalf of 
the company state very clearly that they act as agent for the company. 

3.13 A third party who enters into a contract on the assumption that a director has power to bind the 
company, may be able to claim damages against the director if it subsequently transpires that 
the director had no such power. Directors would be well advised to ensure that contracts are 
approved by the board and that the authority to enter into any contract has been properly 
delegated before signing it. 
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3.14 Though company liability ceases on dissolution, the liability of the directors (if any) may still be 
enforced after dissolution. 

 

Local Authorities (Companies) Order 1995 (as amended) 

3.15 This Order, made under the Secretary of State's powers contained in Part V, Local 
Government and Housing Act 1989, sets out Rules concerning local authorities' involvement in 
"regulated companies" which are subject to extensive controls, and their involvement in other 
companies where a number of Rules apply. [Note: Part V has been repealed; its coming into 
effect is awaited. This section will be reviewed as soon as the repeal is effective]. 

3.16 "Regulated companies" are so defined if they are controlled or influenced by the local 
authority. "Influenced companies", under the effective control of the local authority, will be 
subject to capital finance regime and special propriety controls. In broad terms, the test as to 
whether companies are local authority influenced is whether the local authority has the right to 
or in fact does exercise a dominant influence over the company in question. 

3.17 The original concept of controlled, influenced and minority interests in companies were 
introduced by the 1989 Act. "Influenced" means at least 20% local authority interest plus a 
business relationship with the company accounting for over 50% of the company's turnover 
and/or the company is located on local authority land leased or sold for less than best 
consideration. "Controlled" means over 50% local authority interests, and "minority" less than 
20% interest. The concept in the 1989 Act stands, but the Order introduces the term 
"regulated". 

3.18 Councillors or Officers who are directors of outside companies to which they have been 
nominated by the Council are under the following obligations: 

(a) (Councillors only) that the remuneration they receive from the company should not 
exceed that received from the Authority, and should be declared 

(b) (Officers only) that they shall not receive any fee or reward other than their Council 
salary, unless so agreed with the Council 

(c) to give information to Councillors about their activities as required by the local 
authority (save for confidential information), and 

(d) to cease to be a director immediately upon disqualification as a Councillor or 
termination of their employment by the Council. 

4. Charities 

4.1 To be a charity, an organisation must operate for a charitable purpose. There are four 
charitable purposes: 

(a) the relief of poverty and human suffering 

(b) the advancement of education 

(c) the advancement of religion 

(d) another purpose for the benefit of the community 

4.2 It must operate for the public benefit and have exclusively charitable purposes. An 
organisation which operates for political purposes will not qualify for charitable status. 

4.3 To register as a charity the organisation must submit its completed Constitution (usually 
Certificate of Incorporation and the Memorandum and Articles of Association of a company 
limited by guarantee) to the Charity Commissioners for approval. If they are satisfied that the 
organisation is charitable, it will be registered as such. 
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4.4 Those who are responsible for the control and administration of a charity are referred to as its 
trustees, even where the organisation is a company limited by guarantee. Trustees of a charity 
retain personal liability, and can only delegate to the extent that the Constitution authorises 
them so to do. There are a number of useful publications produced by the Charity Commission 
available on www.charitycommission.gov.uk. 

Trustees' Duties 

4.5 Trustees must take care to act in accordance with the Constitution and to protect the charity's 
assets. They are also responsible for compliance with the Charities Acts, and should note the 
particular requirements of the Acts in respect of land transactions. 

4.6 Trustees must not make a private profit from their position. They cannot receive remuneration 
without the sanction of the Charity Commission. They must also perform their duty with the 
standard of care which an ordinary, prudent businessperson would show. Higher standards 
are required of professionals and in relation to investment matters. 

4.7 Charitable trustees must ensure that the information relating to the charity and trustees is 
registered with the Charity Commissioners and that annual accounts, reports and returns are 
completed and sent. 

4.8 If charitable income exceeds £10,000, the letters, adverts, cheques, etc., must bear a 
statement that the organisation is a registered charity. 

4.9 Trustees are under a duty to ensure compliance with all relevant legislation (e.g. in relation to 
tax and land matters). 

Trustees' Personal Liability 

4.10 If in doubt, always consult the Charity Commissioners. A trustee who does so can avoid 
personal liability for breach of trust if he/she acts in accordance with the advice given. 

4.11 Generally though, a trustee incurs personal liability if he/she: 

(a) acts outside the scope of the trust deed 

(b) falls below the required standard of care 

(c) acts otherwise than in the best interests of the charity, in a way which causes loss 
to the charity fund 

(d) makes a personal profit from the trust assets 

4.12 In such circumstances the trustee will incur personal liability for losses incurred. 

4.13 Trustees of a trust can be liable personally to third parties because unlike a company, a trust 
has no separate identity from the trustees. The Constitution will normally provide for trustees to 
be given an indemnity from the trust assets, provided they act properly in incurring the liability. 
Trustees remain personally liable for their own acts and defaults once they have retired. If they 
have entered into any ongoing contracts on behalf of the trust, they should seek an indemnity 
from their successors. If the charity is a company, the trustees will be protected from liabilities 
incurred in the day-to-day running of the charity in the normal course, but will be personally 
liable if they commit a breach of trust. 

4.14 Trustees may be liable to fines if they do not comply with the duty to make returns, etc. 

5. Committees of Management 

5.1 Groups which are not charitable trusts or limited companies are "unincorporated associations" 
and have no separate legal identity from their Members. The Rules governing the Members' 
duties and liability will be set out in a Constitution, which is simply an agreement between the 
Members as to how the organisation will operate. Usually the Constitution will provide for a 
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management Committee to be responsible for the everyday running of the organisation. An 
unincorporated organisation may be charitable and may register as a charity. 

5.2 Property will have to be held by individuals as the organisation has no existence of its own. 

Duties 

5.3 Broadly, Management Committee Members must act within the Constitution, and must take 
reasonable care in exercising their powers. 

Liabilities 

5.4 Generally, the Management Committee Members are liable for the acts of the organisation, but 
are entitled to an indemnity from the funds of the organisation if they have acted properly. If 
there are not enough funds, the Committee Members are personally liable for the shortfall. 

5.5 If one person is appointed by the Constitution to act as the agent of the organisation for certain 
purposes, then that person acts as the agent of all the Members who have joint liability for the 
agent's actions. 

5.6 Members of the Committee of Management will have personal liability if they act outside the 
authority given to them or if they do not comply with statute, e.g. the payment of employees' 
tax, etc. 

6. Indemnities 

6.1 Councillors and Officers who are directors cannot be indemnified by the company against 
liability arising out of negligence, default or breach of duty or trust. However, the company's 
Articles of Association may allow for directors to be indemnified by the company in respect of 
the cost of defending such proceedings if the director is granted relief by the Court or 
acquitted. Equally, in making the appointment, the Council can offer an indemnity against 
losses which the Councillor may suffer through acting conscientiously as a director. But note 
that it is lawful for companies to purchase insurance to protect its directors against 
claims of negligence, breach of duty, trust, and default. Directors would be well advised 
to ensure that such a policy of insurance is maintained at all times. 

6.2 Under the Local Government Act 2000, it is now possible for the Council to provide indemnities 
for Councillors or Officers when appointing them to act as directors, and to buy insurance to 
cover any losses which they may suffer through acting conscientiously as a director. However, 
the first recourse would be to ensure that the company had provided such insurance. 

6.3 In the case of Councillors and Officers appointed by the Council to be a Trustee of a charity, 
an indemnity can be given from the trust fund provided the trustee has acted properly and 
within his/her powers. Trustees may take out insurance to protect themselves against personal 
liability but not for criminal acts, fraud, etc. There will no problem if the trustees themselves 
pay the premiums but if they are paid out of the charitable funds the trustees will need the 
consent of the Charity Commissioners first, unless the trust deed allows it. 

6.4 Councillors and Officers appointed by the Council to Committees of Management 
("unincorporated associations"), will be entitled to an indemnity if they act in accordance with 
the Constitution of the Committee of Management and are not at fault. It is possible to obtain 
insurance but if the organisation is to pay the premium, it must be permitted by the Constitution 
of the Committee of Management. 

6.5 In accordance with Chapter 9, Part 4 of this Constitution, the Council will indemnify each of its 
members and employees against any loss or damage suffered by the member or officer 
arising from his/her action or failure to act in his/her capacity as a member or officer of the 
Council. 

 




